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BRIEF FOR THE UNITED STATES OF AMERICA 
Preliminary Statement 

Victor Panica appeals from an order file<l November 
23, 11174, in the United States Pistrict Court for the 
Southern Pistrict of New York by the llonorable Lee I*. 
Gagliardi, United States Pistrict Judge, denying withont 
a hearing Panica’s motion (1| for a new trial pursuant 
to Hule :k! of the Federal Haies of Criminal Procedure 
and (Ul to vacate liis conviction pursuant to Title 28, 
United States Code, Section 2255. 

Indictment 72 Cr. 313, tiled March 17, W72, chnrged 
Victor Panica, the appellant, Albert l’ierro, Nicholaa Chris 
tophe and Frank PeSimone with possession of 311.8 pounds 
uf heroin with intent to distribute and with conspiraev to 
du so in violation of Title 21, United States Code, Sections 
SI2. Sil und 841». Panica was convicted on May 2. 11172 
on both counts; PeSimone was acquitted by the Court at 




that trial at the end of the Government’» ease. Pierro and 
Christophe were thereafter tried together without a jurv 
and l)oth were found guilty.* On June 20, 11)72, Paniea, 
Pierro and Christophe were sentenced. Paniea was senteneed 
to a jail terni of 20 years. 

All three convictions were atlinned liv this Court, l'nitcil 
States v. Christophe, 470 F.2d 865 I2d Cir.) and the 
Supreme Court denied certiorari, 411 U.S. 904 (11)72). 

On March 25, 11)74 Paniea liled a niotion (1) fnr a new 
trial pursuant to Rule 33 of the Federal Itules of Criininal 
Proeedure on the basis of newly discovered evidenee and 
(2) to vacate his eonviction pursuant to Title 28, Cnited 
States Code, Seetion 2255. On November 25, 1974, Judge 
Gagliardi denied the niotion, holding that the aflidavits 
submitted bv Paniea were not suftieient to warrant relief 
becanse they did not qualify as proper evidentiary material 
to Support either motion. On Januarv 21, 1975 Paniea liled 
a notice of appeal from Judge Gagliardi’s order. 

The Facts** 

The claim underlving Paniea’s motion helow was that 
Paniea's eo-defendant, Christophe, had beeil eoerced into 
refusing to give testimony exeulpatory of Paniea at trial 
by threats of additional prosecution and by promises made 
by the Assistant United States Attorney. 

i 

The sole evidentiary support for Paniea’s motion was 
originally the allidavit of Paniea’s new attorney. Marvin 
Preminger, Es<p (A. 10-13).*** Attaehed to the allidavit of 

* Pierro had pleaded guilty on April 26, 1972, but had been 
permitted to withdraw his plea. 

** The facts proved at trial are set forth in this Court’s 
opinion, United States V. Christophe, 470 F.2d 865 (2d Cir.), 
cert. denied, 411 U.S. 964 (1972). 

*** Reference» in parenthesis to “A” are to pages of Paniea’s 
appendix; references to “Br." are to pages of Paniea’s brief. 
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~v. 



Mr. IM-eininger is a hundwritten unsworn stutement by au 
unhlentitied person, ullegedly a guard at the Federal De- 
tentiun Headquarters in A'ew York, where Christophe and 
l’aniea were detained before and after trial (A. 

This unsworn Statement purports to report a conversation 
that the unideutified person had with Christophe.* 

The attorney's allidavit also stated: 

“Our investigation also shows that Mr. Christophe 
has becoine a federal inforinant. He has been. to 
the best of our knowledge, aiding tlu* FBI in furnish- 
ing them with Information” (A. 12). 

This led the attorncy to the “ineseapable conclusion that 
Mr. Christophe was a federal inforinant at the time this 
rase was tried" and that Panica’s “eonstitutional rights 
were further violated. . . 

In response to the Govermnent’s answering attiduvits, 
Panica s iawyer subinitted a seeond allidavit. Although the 

* The statement alleges, in pertinent part, as follows: 

One particular time, I noticed he |Christophei was Stand¬ 
ing by the sink, no one eise was there and he was crying. 
I asked him “What’s the matter, are you alright?” I was 
wondering if he was sick or what it was that was bother- 
ing him. He seemed confused and upset. He said to 
watch Victor Panica, he was worried about him, that he was 
afraid of Panica. I knew who Panica was I used to see 
them together. Then he told me that he did a bad thing 
that if he had testified at the trial at (sic) Panica, Panica 
would not be in jail töday. Then, he said not to say 
anything to anybody eise, it’s a secret. When 1 asked 
him why he did not take the witness stand to elear Panica, 
he said the U.S. Attorney had told him that if he took 
the witness stand to clear Panica, he, the U.S. Attorney 
would prosecute him for Bank Robberies. That’s what he 
said and that’s why I am saying it. He insisted that the 
U.S. Attorney would not let him teil the truth to clear 
Panica (A. 15). 


r 
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Government called attention to the tuet tliat the statenient 
of the unidentifled alleged jail guard was unsworu and 
hearsay (A. 25), no sworn Statement of the guard was 
submitted, and he retnains unidentifled. Appended to the 
lawyer’s second aflidavit, however, was the aflidavit of the 
co-defendant Albert Pierro (A. 33-34). Although this allidu- 
vit had beeil executed prior to the filing of the original 
motion, it was not flled until after the Government'« re¬ 
sponse (A. 34 and 13). ln pertinent part, it read as follows. 

4. That in the early part of April, 1372, I over- 
heard Nicholas Christopher, teil Victor Panica that 
he should not worry about being on the indictment 
because when the proper time arrived he (Nicholas 
Christopher) would take the witness stand and ex- 
onerate Victor Panica from any guilt because he, 
Panica, had nothing to do witli this ease and was 
merely an unfortunate innocent bystander. 

5. That shortly thereafter Nicholas Christopher 
told me personally outside of Panica’s hearing range, 
that he (Christopher) would do anvthing Mr. Ilig- 
ginw, Assistant United States Attorney for the South¬ 
ern District of New York, told bim to do as long as 
Mr. Higgins promised hiin that he would Im* allowed 
to visit his sick daughter (A. 33-34) (spelling in 
original). 

Hy order with opinion flled November 25, 11)74, Judge 
Gagliardi denied Panica’s motion, holding that on account 
of their hearsay nature “the aflidavit« submitted by 
Panica ure not sufticient to warrant relief because they d<► 
not (|ualify as proper evidentiary material to support a 
Petition ander § 2255, TVKrvole v. United Stuten, 261 F.2d 
211 (2d Cir. 11)66), cert. denied, 385 U.S. 1)95 (11)66)” 
(A. 35-37). The trial judge also noted that the statements 
ascribed to Christophe by the unidentifled guard were of no 
probative value because those purported statements merely 
retleded Christophe’« conclusory evaluation of the unspeci- 
fled testimony he might have given (A. 37). 




.) 


ARGUMENT 

The District Court properly denied Panica's 
motion without a hearing. 

On up|t«‘ul, I’unieu clainiH that the t rial jmigt* failed to 
coniply witli 28 l'.S.C. §2255 because In* denied Panica’s 
inotion without having an evidentiary hearing. This con- 
tention is entirelv without inerit.* 

* While proceeding to the merits of Panica’s claim on appeal, 
we believe it appropriate to note that there is grave doubt that 
this Court has jurisdiction of this appeal. Panica’s motion below 
sought relief under both Rule 33 of the Federal Rules of Criminal 
Procedure and Title 28, United States Code, Section 2255 (A. 8), 
but it was captioned and filed only in the criminal action in 
which Paniea had been convicted. While procedurally this was 
appropriate insofar as Panica’s appiication was made under Rule 
33 of the Federal Rules of Criminal Procedure. it was entirely 
defective insofar as Paniea purporte'. to proceed under 28 U.S.C. 
$ 2255, which, as a device to attack a conviction collaterally, is 
invoked under settled practice by the initiation of a separate 
civil proceeding. United States V. Hayem, 342 U.S. 205, 222 
(1952); Bron n v. United States. 480 F.2d 1036, 1039 <5th Cir. 
1973); Semet v. United States, 122 F.2d 1269, 1271 (lOth Cir. 
1970); Jenkins V. United States, 325 F.2d 942 (3d Cir. 1963). 
See also Andreas V. United States, 373 U.S. 334, 338 (1963). 

The Government made no complaint about this procedural 
irregularity below. However, since Paniea elected to seek his 
relief entirely within the framework of the criminal action and 
commenced no separate civil proceeding for the relief he sought 
under Section 2265, his appeal should be controlled by Rule 
4(b) of the Federal Rules of Appellate Procedure, which governs 
appeals in criminal cases. See D'Allesandro v. United States, Dkt. 
No. 74-2682 (2d Cir., May 1, 1975) slip op. 3400-3401. Having 
elected—improperly or not—to proceed exclusively in the criminal 
action against him, Paniea was obliged under Rule 4(b) of the 
Federal Rules of Appellate Procedure to file his notice of appeal 
within ten days of Judge Gagliardi’s order, which was filed No¬ 
vember 25, 1974. Instead. Paniea waited until January 21, 1975, 
to file his notice of appeal, which is thus out of time by some 45 
days. Panica’s failure to comply with F.R.A.P. 4(b) is jurisdic- 

[ Footnote continued on following pagel 
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Judge (lagliardi ground»*d liis ruling lielow <>n the 
deüeiency «f Panicu's allegatious in support of liis mution.* 
Hi« aetion was entirely juntitied, f or neitlier relief nor u 
liearing is rtMpiired linder Section 22.»5 unU*ss the uflidatits 
subinitled in supi»ort of tlu* upplication otfer proof snf- 
Jicient to wurrnnt relief in a form whicli would l*e admis- 
aible if a liearing were held. Dalli V. I nitcd States, 41)1 
P2d 758, 760 |2d C'ir. 1074). H-earway and conelusorv 
statements are entirely inadequate. Id. 


I 


tional. United States V. Robinson, 361 U.S. 220, 22!) (1060 >. Hatl 
Panica properly proceeded under 28 U.S.C. § 2255 by filing a 
separate civil aetion, his appeal would be timely, Cf. Hcfhn v. 
United States. 358 U.S. 415. 418 n. 7 (1959) ; Holley V. Capps, 468 
F.2d 1366 (6th Cir. 1973). F.R.A.P. 4(a), 28 U.S.C. §2255, but 

Panica filed no such civil aetion. 

Furthermore. the notice of appeal is in any event defective 
because it recites that Panica appeals, not from Judge Gag- 
liardi’s order of November 25. 1974—of which the notice of 
appeal makes no mention—but rather. and only, that the appeal 
is taken “from the judgment of conviction. convicting him of the 
above charges rendered June 14, 1972 . . . (A. 41). 

• The Claim that Judge Gagliardi’s denial of the motion took 
account of factual material in the Governments «sponsive 
alfidavits outside “the files and records of the case (Br. at 4) 
is belied by even a superficial reading of his opinion (A 37). 
Of course. to the extent that Panica purported to proceed under 
Rule 33 of the Federal Rules of Criminal Procedure, it would 
have been perfectly appropriate for Judge Gagliardi to consider 
the sworn denial by Assistant United States Attorney Walter J. 
Hiiririns Jr that he had never made any of the alleged threats 
linit'ä stau. V. Mn,o,. 827 U.S. 1« 

United States v. Persico, 339 F. Supp. 1() 77, iO 83 (Ei.D.. . .). 
atfd 467 F.2d 485 (2d Cir. 1972), cert. demed, 410 U.S 946 
(1973)- United States V. Trudo, 449 F.2d 649. 653-654 (2d Cir. 
1971». ecrt. denied, 405 U.S. 926 (1972). Indeed. it is by no 
means dear that it would have been improper for the Judge to 
do so to the extent that the motion was made under Section 
2265 Dalli v. United States, snpra, 491 F.2d at 762 n. 4. How- 
ever the fact remains that it was unnecessary for Judge Gag- 
liurdi to consider the affidavits submitted by the Government, 
and he did not do so. 
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l’anica offered not hing more. Tlu* unsworn. handwritten 
statement reciting purported remarks of Christophe to an 
ulieget! unidentitied guard at West Street is elearly of no 
evidentiary value whatever. The affidavit of the oo-defeu- 
•laiit I'ierro similarly eonsists solely of hearsay likewise 
inadmissihle proof at a liearing. This ease is plainely 
governed hy D'Ercole v. United State*, siipra, .‘161 F.2d 
at 212, relied on hy Judge Gagliardi helow. In It'Ercolc, 
this Court said: 

In support of liis allegation that the Govern¬ 
ment knowingly used perjured testimony to bring 
ahout his eonviction, IVErcole attached to his Peti¬ 
tion an affidavit made hy another prisoner in which 
the affiant related eonversations whieh he had with 
D’Ereole’s eo-defendant, John Cimino, in whieh 
Cimino allegedly admitted to the affiant that he, 
Cimino, lind ln*en ooereed hv federal agents to im- 
plieate D'Ereole and to testify against liirn, although 
the agents well knew that D’Ereole was innoeent. 
[f vvhat Cimino is supposed to have said was in 
fact true, then of eourse, the appellant was denied 
due piocess ander the Fifth Amendment to the 
Federal Constitution, and he would he entitled to 
relief ander § 2205 and a new trial. The difficulty 
is that the afflant’s Statement of what John Cimino 
said does not qualifv as proper evidential material 
to support a Petition ander § 2255 lieeause it is 
hearsay and could not he used at a hearing. See 
United States v. Pisciotta, 199 F.2d 605. at «><»7 (2d 
Cir. 1952). 

The reeord does not indieate that anv etlort was made 
hy l’anieu, his attorney or their so-ealled iuveatigator to 
speak to Christophe, who was in eustody at the time of 
the proeeedings helow, or to have liirn produeed. 
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In addition to being hearsuv, Pierro’s aflidavit is eon- 
elusory and provides no faets whatsoever to support tlu* 
conelnsion that Christophe was aetually threatened hy the 
Assistant United States Attorney. It alleges merely that 
Christophe said he “wonld do anything that Mr. Higgins, 
Assistant United States Attorney for the Southern District 
of New York, told him to do as long as Mr. Higgins 
promised him that he wonld he allowed to visit his siek 
daughter.” A hearing is required onlv where detailed 
evidentiarv faets are alleged. Michel v. United Stuten, 507 
p.2d 461, 461 (2d Cir. 1974) ; Dalli v. United States, supra, 
491 F.2d at 76fl; O’Neal v. United States, 486 F.2d 1034, 
1036 (2d Cir. 1973); United States v. Miranda. 437 F.2d 
1255, 1258 ( 2d Cir. 1971).* 

Moreover, although the Court helow round it unneeessary 
to reaeh this ground, the record of the pretrial proeeedings 
and the trial in this rase establish that Paniea s upplieation 
below was nothing inore than the eontinuation of a rather 
doubtful strategv, whieh proved unsuccessfnl at trial. He- 
fore trial, Paniea moved to sever his trial from that ol his 
eo-defendatits, DeSimone, Pierro and Christophe, for the 
ostensible reason. stated in the aflidavit of C.ino C.allina, 
Paniea’s connsel, that DeSimone and Christophe had both 
allegedlv agreed to testify and exeulpate Paniea at a 
sepurate trial (A. 18-22). While Pierro had not then up- 
parently beeil heard from, he now has beeil, in an aflidavit 
in support of the motion below, in whieh he swears to 
Paniea’s innoeenee (A. 33-34). Paniea s pretrial motion to 
sever was denied. However, by the time «he Government 
had eoneluded its, direet ease at Paniea’s trial. both De 
Simone und Pierro were available to Im* ealled in Paniea s 

* Similar eonsiderations dispose of the unsupported surmise, 
made in defense counsel’s aflidavit below but not raised on appeal, 
that Christophe is now a government informant, that he there- 
fore mny have been one at the time of the trial of this case, 
and that, if so, this constituted improper governmental inter- 
ference with the defense. 


defense, t Im* formet liaving lieen aequitted und the lütter 
liaving pleaded guilty. l'erhaps not suprisingly, despite 
I’unira's pretrial inotiou to sever s<* timt DeSimone could 
testify for liini, l’anica did not call DeSimone; nur did he 
cnll l’ierro (A. 20). The only co-defendant he sought to 
call was Christophe, whose guilt or innocence on the indict- 

ment had not yet I.. determined. Ayain not. surprisingly, 

<’hrishtophe asserted his Fifth Amendment privilege i A. 26). 

Viewed in tliis light. I’anica's elaim of *‘ne\vlv dis- 
covered" lamentations bv Christophe tliat he was threatened 
into silenee h.v the l'nited States Attorney are shown bv the 
i-eeord to be utter fabrieation. Despite the availabilitv as 
defense witnesses at trial of two of bis tliree co-defendants. 
one of whotn, DeSimone, had allegedly previouslv agreed to 
give exenlpatory testimony and had sinee beeil acquitted, 
I’nnicn ealled neitlier and soiight testimony from Christophe, 
the only one of his co-defendants whose jeopardy on the 
indietment was nnresolved and who was apparentlr in no 
beiter position to exciilpate I’anien than DeSimone. Chris¬ 
tophe declined to testify. not heranse of threats bv (he 
Government, as I’aniea now elaiins. bat on the ground of 
his privilege against self-incrimination, an entirelv reason- 
able explanation tendered at trial bv Christoplie’s eounsel 
and aceepted bv Paniea’s eounsel without nmking Chris¬ 
tophe assert the privilege front the witness stand (A. 2.‘{- 
24), a right* waived bv I’aniea. who smns not to have 
beeil too interested then in liaving Christophe teil the jnry 
the trntli about wliat he was up to in the middle of the 
night witli I’aniea, a previouslv convieted narcotics violator, 
lleeing the poliee at high speed in an automobile louded 
witli 10 pounds of lieroin and *100.000 in cash. His present 
eontentions are so “pnlpablv false" timt no hearing was 
warranted. 11 illiuinx v. I uitrd Stuten. .i0.1 I'.2(1 00.», OOS 
(2d ('ir. 1074). 

* United Stnten v. Sanchez, 459 F.2d 100 (2d Cir.), eert. 
denied, 409 U.S. 804 (1972). 
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CONCLUSION 

The Order of the District Court should be affirmed. 

IJespectfully sulumtted, 

PAUL J. CUBBAN, 

United States Attorney for the 
. Southern District of New York, 

Attorney for the United States 
of America. 

Thomas M. Fobtuin, 

John D. Gobdan, III, 

Assistant United States Attorneys, 

Of Counsel. 
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